
claims brought under Labor Law 
§200, which imposes a duty only on 
employers at a construction site,7 nor 
was the owner liable under a theory 
of  common-law negligence.8 In 
other words, a theory of  constructive 
notice is not available against an 
out-of-possession landlord where the 
alleged dangerous conditions do not 
constitute significant structural or 
design defects that violated specific 
safety statutes.9 Conversely, an out-
of-possession landowner, with limited 
statutory exceptions, will be held 
liable under a claim under Labor 
Law §240, commonly known as the 
“Scaffold Law”10 because that statute 
specifically imposes the statutory 
obligation with respect to elevated 
worksites on the “owner” as well as 
the “contractor.”11

 However, as noted above, because 
the liability of  a property owner 
or landlord revolves around the 
level of  control exercised over the 
property, considerations other than 
the provisions of  the lease and/or 
the nature of  the condition of  the 
property are relevant to determining 
liability as is evident from the cases 
discussed below.

Cases

 A recent Appellate Division, 
Second Department case, Taliana v. 
Hines REIT Three Huntington Quadrangle, 
LLC,12 demonstrates what a landlord 
must prove to meet its prima facie 
burden for summary judgment. In that 
case, the Appellate Division reversed 
the grant of  summary judgment to 
the landlord in a slip and fall case 
commenced by an employee of  the 
tenant based upon the landlord’s out-
of-possession status. The court found 
issues of  fact with respect to whether 
the landlord had relinquished control 
over the property to its tenant because
the landlord had, among other things, 
contracted for and approved the 
HVAC system, which was the alleged 
cause of  the accident. The landlord 
also employed an on-premises agent 
who visited the tenant’s space daily as 
well as a cleaning service. The Court 
found that under these circumstances 
the landlord failed to demonstrate that 
it did not have constructive notice of  
the defective condition.13

 In contrast to the decision in 
Taliana, the Second Department 
reversed the denial of  summary 
judgment to the defendant property 
owner in Richardson v. Yasuda Bank 
and Trust Company.14 In that case the 
defendant, a bank, had taken title to 
the property through a foreclosure 
sale a few months before the gas 

  nder the common law, 
  a property owner, or a 
  party in possession or control 
of  real property, has a duty to maintain 
the property in a reasonably safe 
condition.”1 As a general proposition, 
a landowner will be held liable for 
injuries which occur on its property 
where it fails to maintain its “property 
in a reasonably safe condition in view 
of  all the circumstances, including 
the likelihood of  injury to others, 
the seriousness of  the injury, and the 
burden of  avoiding the risk.”2 However, 
a landowner’s duty to maintain the 
premises in a reasonably safe condition 
depends on the extent of  his or her 
control.3

Degree of  Control

 In personal injury actions 
concerning injuries that occur on 
real property, an out-of-possession 
landowner, typically a landlord, is 
generally not responsible for such 
injuries.4 Instead, “‘[a]n out-of-
possession landlord can be held liable 
for injuries that occur on its premises 
only if  the landlord has retained 
control over the premises and if  the 
landlord is contractually or statutorily 
obligated to repair or maintain the 
premises or has assumed a duty to 
repair or maintain the premises by 
virtue of  a course of  conduct.’”5

 Naturally, the provisions of  the 
lease to the premises are important to 
determining liability of  the landlord. 
A landlord who has no obligation 
under the lease to perform repairs to 
the premises but “reserved a right in 
the lease to enter the premises to make 
repairs,” a common lease provision, 
can “only be found liable for failing to 
do so if  the nature of  the defect that 
caused the injuries was a significant 
structural or design defect that 
was contrary to a specific statutory 
provision.”6

 Thus, an out-of-possession 
owner who retained a right of  re-
entry to maintain and repair the 
premises, but was not involved in the 
repairs being made by its tenant to 
the premises, was not be liable for 
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explosion. The bank demonstrated 
that although it had commenced 
eviction proceedings, it had no 
contractual obligations with respect 
to the property, had no access to the 
property and the former owner of  the 
property remained in possession and 
control of  the property at the time 
of  the accident. Thus, the bank was 
entitled to summary judgment based 
on its status as an out-of-possession 
property owner.15

 “Premises liability, as with liability 
for negligence generally, begins with 
duty” and the duty of  the property 
owner depends on the extent of  
its control.16 In sum, a property 
owner which does not control the 
property, with certain exceptions for 
obligations imposed by statute, will 
not be liable for injuries that occur 
on the property.
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